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Assignment 2  - Legal Reasoning !

a) Justice Breyer believes that the task of a judge is to apply the law and do justice. Breyer states 
that it is a basic human desire to want justice, and that people hope that the law will help them 
achieve this “basic and noble end.” Breyer adds that when trying to achieve this end, judges 
don’t always look at what’s the “intuitively nicer result” in each case. So Breyer believes that a 
judge is there to apply the law, but a judge should also keep in mind the ultimate goal of doing 
justice. Justice Scalia believes that the task of a judge is to apply the law. He gives the example 
from a Native American adoption case, when an unwed couple decided to give up their baby for 
adoption to a wealthier rancher couple. The child had lived with the ranchers for a few years, but 
there was a law stating a child could not be given up for adoption without permission from the 
Tribal Council. The court ultimately decided that the child had to go back to the Native American 
tribe. Scalia explains that while he didn’t want or like this outcome the court made that decision 
because that was “very clearly what the statue provided.” Scalia believes that as a judge it is not 
his job to say what is or isn’t justice, his job is to “interpret the law [...] as fairly as possible.” 
Scalia also draws a distinction between a trial judge and a Supreme Court judge. According to 
Scalia, trial court judges are more concerned with each individual case and are more able to 
apply justice to each case. Supreme Court justices don’t have the liberty to consider each 
individual case, they need to think about the precedents they will be setting for all future cases. 
So for Scalia, his role is to make a decision that will produce the “fairest interpretation for a large 
number of cases.” !
b) Justice Breyer lists the 6 tools that a judge uses when interpreting a statute: context, history, 
tradition, precedent, purpose, and consequences. He believes that when done in an honest way, 
meaning that the judge writes down their reasoning and motivation for a decision, using all 6 
tools is just as objective as if the judge had used only the first 4 tools. Therefore, Breyer argues 
that emphasizing purpose and consequence will make a judge’s interpretation more objective 
because these tools keep a judge more in touch with the legislature and then in turn with the 
people. Breyer goes on to differentiate between the improper use of purpose and the proper use 
of purpose. He explains that sometimes using a more general purpose is more helpful when 
interpreting a statute, and other times a more specific purpose is better to use, it all depends on 
the context of the statute. Breyer argues that if a judge uses purpose to help understand what the 
objective of the legislature is, or to help interpret ambiguous words in the statute, then those are 
proper ways for a judge to use purpose and be objective. This is why he states it is very 
important for judges to write down their opinions for the decision in each case. Justice Scalia 
doesn’t agree with Breyer. He believes that using purpose and consequence invites too much 



subjectivity. He explains that for a statue, there is a general purpose and a specific purpose for a 
reason. He gives an example about deciding whether a limitation should apply to a statute. Scalia 
states that a limitation is as much as part of the statue’s purpose as it’s general purpose because 
the legislature always wants some limitations on statutes. He believes that when looking at the 
purpose, a judge is making assumptions about the legislature’s intention and sometimes those 
assumptions are wrong. Scalia believes the same thing happens when looking at consequences 
because a judge would most likely choose the outcome with the better or preferable 
consequences. He believes that a judge will only be fair and objective by looking directly at the 
text that Congress wrote. !
c) The idea of a living constitution is looking at the words that were written centuries ago by the 
founders in the Constitution and applying them to today’s changing world. An example is 
applying the 1st amendment to new technologies such as the internet, TV, and radio. Both Breyer 
and Scalia agree that it is important to apply the words of the Constitution to technologies that 
the founders never could have envisioned would exist today. The two differ on how to use the 
constitution to account for society’s changing moral views. Justice Breyer argues that even 
though the founders didn’t anticipate future technologies, they did write certain values and those 
values are permanent. He believes that the constitution should be applied in a way that it adapts 
to the US’s changing circumstances, while keeping the values the same. Justice Scalia’s problem 
with a living constitution is when judges take technologies and realities that did exist during the 
founders’ time (such as abortion, the death penalty, and same-sex relations) and they change the 
answers to match society’s views today. Scalia believes that if people want to change the laws on 
these issues then the democratic thing to do is to go to their legislature. He states that it would be 
undemocratic for unelected judges to say that these changes need to be made. !
d) Justice Sotomayor believes that the Constitution is not living, but it does “exist to be 
timeless.” She states that the Constitution is a document that hasn’t changed in the sense that it 
has lasted for over 200 years, however it is society and the facts that a judge may get presented to 
them that have changed. She seems to agree with Breyer that judges can use the values and rights 
that were written in the Constitution and apply it to the changes in today’s society. For example, 
with Roe v. Wade, Sotomayor acknowledges that while the word abortion does not appear in the 
Constitution, the Constitution does have a “board-based provision” for the abortion process 
which is provided by the 14th amendment. !
e) Justice Sotomayor defined a realist as someone who is “guided in reaching decisions in law by 
the realism of the situation.” She defined a strict constructionist as someone who looks at the 
Constitution and the statutes as they were written and applies them exactly by the words. She 



defined an originalist as someone who looks at what the founding fathers intended and what the 
situation confronting them was to determine most situations presented by the constitution. 
Sotomayor doesn’t like to use labels to describe how she interprets statutes and decides cases. 
Instead, she states that she looks at “law and the precedent, discerns its principles and applies it 
to the situation.” This means that she doesn’t just look at the exact words of the Constitution or a 
statue. She tries to determine what the underlying principles are, similar to how Justice Breyer 
interprets the Constitution based on the underlying values.              !
f) Justices Breyer and Sotomayor would agree with the majority opinion in the Palmer case, 
while Justice Scalia would not. When Breyer judges a case he uses the six tools, including 
purpose and consequence. So when he interprets the statutes governing wills some questions he 
would ask are: Did the lawmakers intend for the murderer of the testator to still inherit? and 
What would be the consequences if murderers of the testator are allowed to keep the 
inheritance? Justice Sotomayor would have the same thought process, while also considering the 
underlying principles in the statutes and the Constitution. One of these principles is that a 
criminal/murderer can’t profit from their own crime. On the other hand, Justice Scalia would 
consider only the words that are written in the statutes about wills. Since the statute states that 
whoever is named in the will gets the property, then he would rule that Palmer can keep the 
inheritance. Scalia would argue that if society doesn’t like this ruling then they should get their 
lawmakers to change the laws about wills and who can/can’t inherit.  


